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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE* STATE OF CALIFORNTA

In the Matter of the Appeal )
)

of )

SACRAMENTO VALLEY TRACTOR CO. }

Appear ances:

For Appel | ant: Downey, Brand, Seynour &
Rohwer, Attorneys at Law

For Respondent: Burl p. Lack, Chief Counsel;
Crawford H Thomas, Associate
Tax Counsel

OPINIOXK

This appeal is made pursuant to Section 26077 of the
Revenue and Taxation Code (formerly Section 2'7 of the Bank
and Corporation Franchise Tax Act) from the action of the
Franchi se Tax Board in denying the claim of the Sacranmento
Val ey Tractor Co. for a refund of tax in the amount of
$5,085,78 for the taxable year ended Auzust 31, 1947, and of
Interest paid thereon in the anount of $891 89,

Sutton-iorf Tractor Co. (hereafter referred to as
Sutton), a Califcrnia corporation, was Incorporated
February 21,1945, and commenced business in this State on
that date, with a fiscal year ending August 31. |t reported
net income of $357,977,68 tor its first fiscal year of
operation, a period of a;f)pz'oximately six nmonths. In accord-
ance with Section i3{c} of the Bank and Corporation Franchise
Tax Act, as it then existed, Sutton paid the franchise tax
for its first year and at the same tine I‘prep_aud the tax for
its second taxable year in the amunt of $12,171.25 based

on the first year's income, It dissolved as of March 25,
1947, havi ng operated approximately seven nonths in its
second taxable year. |t reported %;870,102020 as its net

income for that year and sated in I1ts return that no
further tax was due pursuant to Section 13(k) of the Act.
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The Respondent; however, enployed the second taxable

Fear's income of $870,102,20 in the conputation of the tax
or that year, taking 7/12 of a tax conputed thereon as the
anount of "tax due from Sutton. Against the tax of $17,257.03
so determned, it credited the-$12,171,25 prepayment and
arrived at a deficiency of $5 08%,78.‘ Appel | ant, as trans-
feree of Sutton's assets, paid this asserted deficiency,
together with interest thereon in the amount of $891.89, and
then filed the claimfor refund which is the subject of this

appeal .

_ It is the position of Apgellant that Sutton's tax for
Its year of dissolution should be determned under Section
13(k) relating to dissolving or wthdraw ng corporations,
which'read in part as follows:

_‘Wk]UJ Any bank or corporation which is
di ssol ved and anK foreign corporation whjch
withdraws from the State during any taxable
year shall pax a tax hereunder "only for the
nmonths of such taxable year which precede
the effective date of such dissolution or
wi t hdrawal , according to or neasured, by

(A) the net incone of the preceding inCome
year or(B) a percentage of such net incone
determned by ascertaining the ratio which
the nonths of the taxable year, precedin
the effective date of dissolution or wth-
drawal , bears to the nmonths of such income
year, Whichever is the |esser amount; . ..®

_ The Respondent, while not ignoring Sutton's status as
a dissolving corporation, also regards it as a commencing
corporation with a first taxable year of |ess than 12 months
and, accordingly, looks also to Section 13(c), relating to
commenci ng corporations, which in part provided:

"(c) . . . Inevery case in which the first
taxable year of a bank or corporation con-
stitutes'a period of less than 12 nonths,
or in which a bank or corporation does
business for a period of less than 12 nonths
during its first taxable year, said bank or
corporation shall pay as a prepayment of the
tax for its second taxable year a tax based
on the incone for the first” taxable year com
Puted under the law and at the rate applicable

0 the second taxable year, the same to be due
and payable at the sane times and in the sane
manner “as if that amount were the entire
amount of its tax for that year; and upon the
filing of its tax return within two nonths
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and 15 days after the close of the second
taxable vear it shall pay a tax for said
year, at the rate applicable to that year,
based upon its net inconme received during
that year, allowng a credit for the pre-
paynment; but in no event shall the tax forak
the second taxable year be less than the
anount of the prepayment for that year,
and said return for its second faxable
ear shall also, . . . be the basis for the

ax of said bank or corporation for its
third taxabl e year.t

The Respondent has used Sutton's income of its second
taxabl e year as the measure of its tax for that year through
aRpllcatlon of subdivi'sion {c), but has conmputed the tax for
that year on only 7/12 of that income through application of
alternative (8) of subdivision (k). Wwolly apart from the
question of whether any adm xture of (c) and (k) is wt%
warranted by the statute, 1t should be observed’'that the
Respondent Kas not merely applied in part the |anguage of
subdi vi si on (cﬂ and in part that of gk). The ratio or
fraction established by alternative (B) of subdivision (k)
I's based specifically upon the relat|onshkp of the nonths of'
the taxable year preceding the effective date of disso-
lution (seven in this case) to the nonths of the
income year (six in this case). Ihe Respondent has not
apﬁlled t hese words as they apPear in the statute, but has
taken considerable liberty wth them by vva¥ of construction
in applying the tax to 7/12 of the income o

the seven -monthis
period in the second year.

Respondent contends that its position is a |ogica
one and in accord with the pattern established by Section 13
for the taxation of conmencing and dISSO|VIaﬁ cor porations.
We fail to understand the reason, however, why the tax for
the period of seven nonths conprising the second year shoul d
be measured by 7/12 of the incone of that seven nonth's
period and we are unable to find support for this construct-
I on anywhere in the |anguage of Section 13,

" Al though we are not in accord with the position of
Respondent it does not necessarily follow that reliance upon
subdivision (k), as contended for by Appellant, is proper in
this situation. For exanple, as pointed out by Respondent,
a corporation mght engage In business only one nonth in its
first taxable year but eleven nonths in jts second taxable
year. Nevertheless, subdivision (k) would in terns permt
It to neasure its tax for the second taxable year EY Hhe one
month's net income of the first taxable year.  As d@pplied to
Sutton, subdivision (k) would permt it to measure its tax
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for the second taxable year by $357,977.68, the net income
received in the 6 nonths of it$ ?ﬂrsi taxabl e year, rather
than by $870,102,20, the net incone received in its second
taxabl e year of 7 mpnths. That this construction does
violence to the legislative pattern for the taxation of
commencing corporations would seem to be sufficiently denon-
strated by the fact that it conpletely excludes from the
measure of the tax more than $500,000 of the net income
received by Sutton-during its 13 nonths of operation.

_ For the period involved herein, the Franchise Tax Act
I rposed an annual tax upon every corPoratlon doi ng business
within the State for the privilege of exercising its cor-
porate franchise within the State. The tax was according to
or neasured by the net incone of the corporation for its next
preceding fiscal or calendar year, except in the case of a
connen0|n?corporat|on, Under subdivision (c) of Section 13
of the Acf, a commencing corporation with a first taxable
year of less than 12 months paid a tax for the second taxable
year measured by the income of the second taxable year,
father than-on the basis of the net income for the preceding
year,  Thus, for purposes of conputing the tax, such a cor-
poration retained its status as a commencing corporation
during the second taxable year.

_ That subdi vision U?]mas limted inits application to
di ssol ving corporations other than commencing corporations
seens clear. By its terns, the subdivision proyided for a
tax upon the basis of net income for the preceding incone
gear, whereas a conmencing corporation was taxed on the

asis of its net incone for the current taxable year. To
conpute the tax of a commencing corporation for its second
taxabl e year under (k), accordingly, would be wholly in-
consistent with the statutory schéme for taxing cormencing
corporations even though that corporation mght be dissolVed
during that year. As we have denonstrated above, the
application’of (k) to Suttonts Situation would permt the
escape fromtaxation of nore than-'1/2 mllion dollars. In
contrast to this illogical result, reliance upon subdivision
{e) woul d have resulted in a tax nmeasured exactly by the net
incone received by Sutton during the 13 nonths of its .
operation. The tax so determ ned would have fitted precisely
into the legislative pattern for the taxation of corporatims
whi ch had not reached the prepaid basis of taxation contem=

| ated generally by the Act. It is our opinion, accordingly,

hat the tax for Sutton's second taxable year should have
been conputed under subdivision (c).

~ The Appellant States that the 1949 anendnent t
Section 13, which added to subdivision (¢) the phras
as prOV|ded_|n subdivision (k) of this section" to th
clause providing that in noevent shall the tax for t

"exoept

0
e
e
he

-213-



second taxable year be less than the amount of the pre-
payment for thaf year, was declaratory of the existing law
and indicates the legislative intent that Section 13(k
shoul d govern in the case of a corporation which dis-
solves in its second year. The Respondent, however, argues
that the only intent of the 1949 amendment was to permt the
Proratlng of "the prepaynent for the second taxable year where
he prepaynent was greater than the tax inposed upon the
basis of the second year's income. Wile this interpretation
appears conpatible with the general schene of subdivision
(c§ we are not calledupon to decide its correctness. W do
agree, however, that the amendment was not declaratory of a
previous legislative intent to preclude the taxation under
subdi vision (c) of a commencing corporation which dissolved
before reaching a prepaid basis of taxation

_ Al'though we do not agree with the interpretation upon
whi ch the Respondent based its assessment of additional tax
It appears, for the reasons stated herein, that the Appellam
did not make an overpayment of Sutton's tax for the year in

uestion. W conclude, accordingly, that the action of the
ranchi se Tax Board in denying Appellant's claim for refund
shoul d be sust ai ned.

ORDER

Pursuant to the views expressed in the opinion of the
?ﬁardfon file in this proceeding, and good cause appearing
erefor,

I'T I'S HEREBY CRDERED, ADJUDGED AiD DECREED pur suant
to Section 26077 of the Revenue and Taxation Code that the
action of the Franchise Tax Board in denying the clai m of
Sacranento Valley Tractor Co. for a refund of tax in the
amount of $5,085.,78 for the taxable year ended August 31,
1947, and of interest paid thereon in the anount of
$891.89, be and the sane is hereby sustained.
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Mav
ray,

ATTEST:

Done at Los Angeles, California, this 5th day of

1953, by the State Board of Equalization.

Wn G Bonelli

J. H. . Quinn

Paul R Leake

Dixwel|l L. Pierce , Secretary
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